STATE OF MAI NE Docket No. 97-477
PUBLI C UTI LI TI ES COMM SSI ON Decenber 23, 1997

TI DEWATER TELECOM
Request for Designation of Eligible ORDER CLARI FYI NG
Tel ecomuni cations Carri er SERVI CE AREA

VELCH, Chairnman; NUGENT and HUNT, Commi ssioners

By this Order, we clarify our Novenber 3, 1997 Order in this
Docket, and designate Tidewater Telecom Inc.’s (Tidewater)
current study area (as defined by the Federal Comrunications
Comm ssion (FCC)) as its service area for eligible
t el econmmuni cations carrier (ETC) purposes.

On Decenber 3, 1997, the Tel ephone Associ ation of Mine
(TAM, on behalf of Tidewater, submtted a letter asking the
Comm ssion to clarify the text and an ordering paragraph of our
Novenber 3, 1997 Order in this Docket dealing with “jointly
served” study areas.! Tidewater believes that the intent of the
Novenber 3, 1997 Order is to designate the FCC study area,
currently consisting of Tidewater’'s service territory and the
service territory of Lincolnville Tel ephone Conpany’s
(Lincolnville), an affiliate of Tidewater,? as a single service
area. (Tidewater and Lincolnville have separate and i ndependent
service territories that do not overlap.)

! The text the Company refers to reads as follows: “Several Maine
| ocal exchange carriers have study areas consisting of

nonconti guous exchanges, or jointly serve a portion of a study
area. In Tidewater’s case, any noncontiguous or jointly served
exchanges are in close proximty and designating the Conpany’s
entire study area as a single service area neets the Tel Act’s

uni versal service goals.” The Ordering paragraph in gquestion
reads as follows: “2. That Tidewater Telecomis entire study area
is designated a single service area;[.]”

2See Federal Conmmuni cations Conmi ssion, Menorandum QOpi ni on and
Order, DA 97-238 (AAD96-70), Released 2/3/97. 1In this Oder the
FCC all owed the two affiliated conpanies to conbine their study
areas for jurisdictional separations purposes.
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The original intent of our Novenber 3, 1997 Order was to
divide Tidewater’s study area into two service areas with borders
that were cotermnous with the current state-authorized separate
service territories of Tidewater and Lincolnville. Qur
determ nati on was based upon | anguage in Paragraph 191 of the
FCC s May 8, 1997, Report and Order on Universal Service, FCC
97-157, (FCC Order) which appeared to reject the possibility of
two carriers cooperating with each other to serve throughout one
service area. Gven the fact that neither Tidewater nor
Lincolnville serves its entire study area, the Comm ssion
believed it could not certify themas joint ETCs for one service
area and that it was necessary to divide their study area into
two separate service areas.

Upon reconsi deration of our decision and further review of
the coments cited in Paragraph 191 of the USF Order, the
Comm ssion finds that the FCC i ntended only to prohibit
unaffiliated, conpeting carriers from cooperating to provide
servi ce throughout one service area. Paragraph 191 cites
comments subm tted by Cox Comruni cations which appear to concern
unaffiliated cabl e conpanies, a situation wholly distinguishable
fromthe situation where Tidewater and Lincolnville are
affiliated conpani es.

Further, as noted in footnote 2 above, it was the FCC which
granted Lincolnville and Tidewater permssion to forma “joint
study area.” Unfortunately, the FCC does not appear to have
considered the “joint study area” issue when drafting the USF
Order, thus leaving this Conm ssion to resolve the conflicting
directives contained in the USF Order and the Tel ecomruni cati ons
Act of 1996 (Act). Specifically, Section 214(e)(1) of the Act
“requires an eligible carrier to provide service ‘throughout’ a
service area.” This would appear to preclude any dual ETC
designations for a joint study area where the tw conpani es do
not each serve the entire area. However, Section 214(e)(5) of
the Act states that in the case of an area served by a rura

t el ephone conpany, “’service area neans such conpany’s ‘study
area’ unless and until the Conm ssion and the States .
establish a different definition of service area.” The USF Order

finds that “retaining the study areas of rural telephone
conpanies as the rural service areas i s consistent section
214(e)(5) and the policy objectives underlying section 254.” USF
Order at Y 189. These directives clearly do not contenpl ate the
exi stence of “joint study areas” and nake it extrenely difficult
for this Conm ssion to reach a final determ nation

Moreover, as a practical matter, if the Conm ssion decides
to change the study area boundaries, it will need to petition the
FCC for concurrence, a process which may take nearly four nonths.
USF Order at § 188. |In the nmeantine, it is unclear, fromboth
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the Order and di scussions our Staff has had with nmenbers of the
FCC Staff, whether Tidewater and Lincolnville would continue to
recei ve USF funds during the pendency of the petitions. @Gven
the potential for a lag in funding due to the pendency of a
petition, the Conm ssion believes that the nost prudent course of
action at this tine is to designate Tidewater and Lincolnville as
ETCs for their joint study area, pursuant to our interpretation
of the USF Order discussed above, and to make a determ nation
regarding the division of the joint study area during 1998.

Accordi ngly, we
ORDER

That Tidewater’s service area consists of its study area.

Dat ed at Augusta, Miine this 23rd day of Decenber, 1997.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MR S. A 8 9061 requires the Public Uilities Comm ssion
to give each party to an adjudicatory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
revi ew or appeal of PUC decisions at the conclusion of an
adj udi catory proceeding are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 1004 of the Comm ssion's Rul es of
Practice and Procedure (65-407 C MR 110) within 20 days of
the date of the Order by filing a petition with the

Comm ssion stating the grounds upon which reconsideration is
sought.

2. Appeal of a final decision of the Conm ssion nay be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal wth the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachnent of this Notice to a docunent does not
indicate the Commi ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Comm ssion to attach a copy of this Notice to a
docunent does not indicate the Comm ssion's view that the
docunent is not subject to review or appeal.



